IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TELAMERI CA MEDI A | NCORPORATED : CIVIL ACTI ON
V.

AWMN TELEVI SI ON MARKETI NG, et al . NO. 99-2572

MEMORANDUM AND ORDER

HUTTON, J. December 21, 1999

Presently before the Court is Plaintiff’s Mtion for
Prelimnary Injunction (Docket No. 3) and Defendants’ response by
way of Motion to Dismss (Docket Nos. 6 & 8). For the reasons

stated below, the Plaintiff’'s Mtion is GRANTED. Def endant s’

Mbtion to Dismss i s DEN ED.

. BACKGROUND

Plaintiff Tel Anmerica Incorporated (“TelAmerica”), a
Del aware Corporation with its place of business in Philadel phia,
Pennsyl vani a, is seeking injunctive relief against Defendants, AW
Tel evi si on Marketing (“AWN’') and Joseph Gray, for an all eged breach
of a non-conpete agreenent. Joseph Gray is the former president of
Tel America, and majority owner of AMN. The non-conpete agreenent
whi ch Defendants are subject to prohibits themfromconpeting with
Plaintiff in the cable program ng market through July 28, 2000
pursuant to the terns of the July 1998 Mitual Settlenment and

Conmprom se Agreenent. Defendants have disclained any obligation



under the agreenent asserting that the agreenent and its
restrictions are no longer in effect. Plaintiff clainms that
Def endants’ al | eged breach has and is currently causing irreparabl e
harm to Tel Anrerica s market advantage and goodw || . Plaintiff
further asserts that said injuries are not conpensable through
traditional nonetary damages. Defendants in this matter have
failed to provide the Court with any evidence in which to consider
the nerits of its clains, other than sinple reproductions of
rel evant contractual provisions. Further, Defendants fail to
support their response to Plaintiff’s Mtion with affidavits or
other evidence which would allow the Court to determne the
exi stence of any genui ne dispute concerning the material facts in

this matter.

1. DI SCUSSI ON

A. Defendants’ bjections

Def endants rmake nunerous vague objections to the
enforceability of the underlying non-conpete agreenent, and thus
the availability of a prelimnary injunction. As such, before the
Court considers the nmerits of Plaintiff’s notion these objections

will be resol ved.

1. Jurisdictional bjections

First, Defendants claim that the Court |acks persona

jurisdiction, venue, and subject natter jurisdiction. These



objections are clearly without nmerit as the non-conpete agreenent
is a Pennsylvania Contract entered into between Plaintiff and
Def endants, which contains a provision explicitly stating that
Pennsylvania |law controls the agreenent. (See Non- Conpete

Agreenent ¥ 8); see al so Roadway Packaging Sys, Inc. v. Kayser, No.

ClV.A 99-MC-111, 1999 W 817724, at *3 (E.D. Pa. Cct. 13, 1999)
(stating Pennsylvania courts generally honor the intent of the
contracting parties and wll enforce a choice of |aw provision in

a contract (citing Smth v. Conmonwealth Nat'l Bank, 557 A 2d 775,

777 (Pa. Super. 1989))). Further, the agreenent states in the
clause relating to injunctive relief, that any action for breach
may be brought in any Federal Court in the Eastern District of
Pennsyl vani a, and that each party wai ves any obj ections to venue or

jurisdiction. (See Non-Conpete  6); see also Cottnman Transm SsSi on

Sys. v. Martino, No. CIV.A 92-7245, 1993 W 306183, at *1 (denying
a nmotion to dismss for l|ack of personal jurisdiction because
parties agreed to jurisdiction and venue, thus defendants shoul d
have reasonably anticipated being haled into court in
Pennsyl vani a) .

As Defendants do not dispute that they purposely entered
into this agreenent with Tel Arerica, it is obvious Defendants’
contact with the forumis not fortuitous, but rather the result of

i ntentional negotiations with a Pennsyl vani a busi ness. See Paolino

v. Channel Homes Ctrs., 668 F.2d 721, 724 (3d G r. 1981) (finding




personal jurisdiction over defendant where the action rises out of

a breach of a Pennsyl vania contract); see also Burger King Corp. V.

Rudzew cz, 471 U.S. 462, 478, 105 S. C. 2174, 2185, 85 L. Ed.2d
528 (1985) (finding that an out of state Defendant was subject to
personal jurisdiction in Florida for breach of a franchise
agreenent with a Fl orida business).

Further, irrespective of the agreenent, venue is proper
in the Eastern District of Pennsylvania pursuant to 28 US. C 8§
1391(a)(3). First, Defendants do not reside in the sane state, but
rather separately in California and Nevada. (See Def.’s Mdit. to
Dismss at 5); see also § 1391(a)(1). Second, although the breach
of contract effects Pennsylvania, the actual and potential
viol ations of the non-conpete agreenent are national in scope
Thus, there is no one judicial district in which it can be said
that a substantial part of any injury will or has occurred. (See
Def.’s Mot. to Dismss at 8 (stating actions were directed toward
Col orado and Louisiana)); see also 8 1391(a)(2). Third, since
Defendants are subject to specific personal jurisdiction in the
Eastern District of Pennsylvania, as discussed above, and there is
no ot her proper judicial district, this matter is correctly before

the Court. See § 1391(a)(3).

2. Uncl ean Hands and Nullification

Recogni zing that an injunction is an equitable renedy,

Def endants assert that Plaintiff has al so breached the agreenent,
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and thus has “unclean hands.” As such, Defendants maintain that
because of this breach Plaintiff is not entitled to an injunction.
(See Def. Mot. to Dismss at 19).

First, Defendants present no evidence or affidavit
denonstrating such a breach, nor do they cite any authority in

support of their “unclean hands” argunent. See Stinchconb v.

United States, 132 F.R D. 29, 31 (E.D. Pa. 1990) (stating that

“[t]he court cannot rely on conclusory statenents in briefs by
counsel .”). Second, Defendants stating that they believe this
issue to be premature fail to engage in any substantive di scussi on
of the nmerits of this position. (See Def.’s Mot. to Dismss at
19). As such, the Court finds that there is no basis to deny an
i njunction on the grounds of “unclean hands.”

Def endants al so claimthat the Non-Conpete Agreenent is
superseded by the Mitual Conprom se and Settlenent Agreenent
entered into by the Parties. (See Def.’s Mot. to Dismss at 4,
20). The Court finds no basis for such a concl usion as the Mitual
Conprom se and Settlenent Agreenent unanbiguously states that
“[t] he Non-Conpetition Agreenent shall continue in all aspects, but
only in accordance wth those terns applicable wunder the
circunstance that Tel Anerica has failed to tinely exercise the
Option under the Purchase Agreement . . . .~ (See Settl enent
Agreenent  3.8(d)). Thus, said | anguage, contrary to Defendants’

suggestion, i s unanbi guous in its equivocation that the Non-Conpete



Agreenent continues despite the signing of the Miutual Settlenent

and Conprom se. See Arnold M Dianond, Inc., v. QGulf Coast

Trailing Co., 180 F.3d 518, 521 (3d Cr. 1999) (stating that

unanbi guous contract |anguage is entitled to judgnent as a matter
of lawif it is only subject to one reasonable interpretation).
Further, the Court finds that the Arbitration C ause
contained within the Mutual Conprom se and Settl| enent Agreenent is
not applicable to the Non-Conpete Agreenent. Said provision states
that the agreenent to arbitrate is applicable “[e]xcept as
expressly set forth in any of the aforenentioned and binding
agreenents to the contrary . . . .7 (See Settlenent Agreenent at
1 18). As the Non-Conpete Agreenent is an existing binding
agreenent, and it contains a contrary provision providing for
injunctive relief, to apply the Miutual Conprom se and Settl enent
Agreenent’s arbitration clause is clearly contrary to the parties

intentions. (See Non-Conpete Agreenent § 6); see also Kaplan v.

First Options of Chicago, Inc., 19 F. 3d 1503, 1523 (3d Cir. 1994)

(stating that although there is a presunpti on concerning the scope
of arbitration, before such presunption is applicable there nust be

a clear and unequivocal contractual obligation to arbitrate the

clainm.

3. Enforceability of Non-Conpete Adreenent

Def endants suggest that the terns of the Non-Conpete

Agreenment are unenforceabl e because its scope is overly broad in
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time and geography. (See Def.’s Mot. to Dismss at 16). The
rel evant terns in question are the Non-Conpete Agreenent’s two (2)
year exclusionary period, (see Settlenent Agreenent § 3.8(d); see

also Aff. of Funston Y 6), and the national scope of the

restriction. (See Non-Conpete at 1(a); see also Def.’s Mt. to
Dismss at 17).

Under Pennsyl vani a Law a covenant not to conpete will be
enforceable “so far as reasonably necessary for the protection of

the enployer.” Sidco Paper Co. v. Aaron, 351 A 2d 250, 254 (Pa.

1976) . In the context of an equitable renedy, such as a
prelimnary injunction, the Pennsylvania Suprene Court has stated
that “where the covenant inposes restrictions broader than
necessary to protect the enployer, we have repeatedly held that a
court of equity may grant enforcenent limted to those portions of
the restrictions which are reasonably necessary for the protection
of the enployer.” Id. In determning “whether to enforce a
post - enpl oynent restrictive covenant, we nust bal ance the interest
t he enpl oyer seeks to protect against the inportant interest of the
enpl oyee in being able to earn a living in his chosen profession.”

See Therno Guard, Inc. v. Cochran, 596 A 2d 188, 193-94 (1991)

(analyzing the availability of an injunction based upon a non-
conpet e cl ause).
The Court finds that neither the two year tine

l[imtation, nor the territorial scope of the agreenment are overly



broad or unreasonable. The Defendants assert, w thout any | egal
authority, that agreenents beyond one year in scope are as a matter
of | aw unreasonabl e. Pennsylvani a case | aw, however, clearly hol ds

to the contrary. See DeMuth v. Mller, 652 A 2d 891, 900 (Pa.

Super. 1996) (finding that where Defendant agreed to a five year
non-conpete clause he nust adhere to it, absent evidence of a
public policy violation). Defendants in this matter present no
argunents or evidence as to why the two year restriction is an

unr easonabl e neans of protecting Plaintiff’s interest. See John G

Bryant Co. v. Sling Testing & Repair, 369 A 2d 1164, 1169-70 (1977)

(“The law is clear that the burden is on him who sets up
unr easonabl eness as the basis of contractual illegality to show how
and why it is unlawful.”).

Furt hernore, although the non-conpete clause i s national
in scope, such restriction is reasonable given the national nature

of Plaintiff's distribution. See Kranmer v. Robec, Inc., 824 F.

Supp. 508, 512 (E.D. Pa. 1992) (upholding a national two (2) year
non-conpete covenant when  enpl oyer engaged in nati onal
di stribution). Again, Defendants fail to explain how such
restriction is an unreasonable neans of protecting Plaintiff’s
i nterest. Furthernore, as applied to the facts of this matter,
Def endants are only restricted from engaging in cable based

program ng. They are, however, free to engage i n business which is



broadcast, rather than cabl e based. (See Non-Conpete at 1(a) &

(b); see also Pl."s Resp. to Def.”s Mot. to Dismss at 7).

As a result of the foregoing, the Court finds that
Def endants have failed to establish that the terns of the Non-
Conpete Agreenent are unreasonable or in violation of public
policy. Thus, Defendants’ objections concerning the enforceability
of the agreenent present no basis for dismssal or denial of a

prelimnary injunction.

4. Accord and Sati sfaction

Lastly, Defendants nake a vague assertion under the guise
of *“accord and satisfaction” that the Parties negotiated a
settlenment of this matter. The Court, however, fails to find any
such rel ease contained within Defendants papers. The Plaintiff,
however, does provide the Court with a letter dated Novenber 5,
1998 which evi dences a $6, 000 deposit paid to AMN, to be returned
shoul d the consulting service relationship termnate. (See Letter

of Augugliaro to AMN, Dated Nov. 5, 1998; see also Aff. of

Vi ni combe) . Further, Plaintiff provides an affidavit of
Tel Arerica’ s Chief Executive Oficer, which states that the refund
of this $6,000 deposit on January 29, 1999 was not a rel ease, but
rat her the paynent of an undi sputed debt on the part of AMN. (See
Aff. of Funston at 6).

As the Court is wthout affidavits to the contrary, and

Def endant s di scussion on this point is vague at best, there appears
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to be no basis to concl uded t hat Def endants have been rel eased from

t he Non- Conpet e Agreenent.



B. Prelimnary | njunction

1. Standard of Revi ew

The grant of injunctive relief “is an ‘extraordinary

remedy, which should be granted only in limted circunstances.’

Instant Air Freight Co. v. C.F. Air Freight, Inc., 882 F.2d 797

(3d Cir. 1989) (quoting Frank’s GMC Truck Center, Inc. v. General

Motors Corp., 847 F.2d 100, 102 (3d Cr. 1988)). In Federal Court,

a federal standard is used in examning notions for a prelimnary
i njunction, even when the cause of actionis state-created. 1d. at
799. The Court nust carefully weigh four factors in deciding
whet her to issue a prelimnary injunction: “(1) whether the novant
has shown a reasonable probability of success on the nerits; (2)
whet her the novant will be irreparably injured by denial of the
relief; (3) whether granting prelimnary relief will result in even
greater harmto the nonnoving party; and (4) whether granting the
prelimnary relief will be in the public interest.” Al | egheny

Energy, Inc., v. DQE, Inc., 171 F.3d 153, 158 (3d Cr. 1999)

(quoting Anerican G vil Liberties Union of New Jersey v. Black

Horse Pi ke Reqgional Bd. of Educ., 84 F.3d 1471, 1466 n.2 (3d Cr.

1996)). Nevertheless, if the Court finds that “either or both of
the fundanental prelimnary injunction requirenents —a |ikelihood
of success on the nmerits and the probability of irreparable harmif
relief is not granted —to be absent,” the Court cannot issue an

i njunction. See McKeesport Hosp. v. Accreditation Council for
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Graduate Medical Educ., 24 F.3d 519, 523 (3d Cr. 1994) (citing

Hoxworth v. Blinder, Robinson & Co., 903 F.2d 186, 198 (3d Cr

1990)); see also Instant Air Freight, 882 F.2d at 800 n.5.

For a novant to prove irreparable harm it nust
denonstrate “potential harmwhi ch cannot be redressed by a | egal or

an equitable renedy following trial.” See lnstant Air Freight, 882

F.2d at 801. “Mere injuries, however substantial, in terns of
nmoney, time and energy necessarily expended in the absence of a
stay are not enough. The possibility that adequate conpensatory or
other corrective relief wll be available at a |ater date, in the
ordinary course of litigation, weighs heavily against a claim of
irreparable harm” |[d. (citation omtted). Thus, an injury
warranting a prelimnary injunction nust "be of a peculiar nature,
so that conpensation in noney cannot atone for it . . . ." Acierno

V. New Castle County, 40 F.3d 645, 653 (3d Cr. 1994). Further,

the irreparable injury clainmed by the novant cannot be specul ati ve
or renote. “[More than a risk of irreparable harm nust be

denonstrated.” |1d. at 655 (citations omtted).

2. Di scussi on

As an initial matter Tel Anerica asserts that the Court
must grant injunctive relief because the parties to the non-conpete
agreenent consented to such a renedy. (See Pl.’s Mdt. for Prelim
Inj. at 12). The Court, however, is not bound by such a

contractual agreenent and nust i ndependently eval uate the novant’s
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request for a prelimnary injunction. See Dice v. dinicorp, Inc.,

887 F. Supp. 803, 810 (WD. Pa. 1995) (holding that while the
i nclusion of such a contractual provision nmay constitute evidence
of irreparable harm the nmere inclusion cannot act as a substitute

for a showing of irreparable harm; see also Arnstrong Wrld

Indus., Inc. v. Allibert, No. CV.A 97-3914, 1997 W. 793041, at *15

(E.D. Pa. Nov. 26, 1997) (“A contractual agreenent that noney
damages will be insufficient to remedy a breach never trunps the
court’s own analysis.”). As such, the Court finds no basis to
grant Tel Anerica an injunction solely because the non-conpete
agreenent states that “damages alone shall not be an adequate

remedy for any breach (See Non-Conpete Agreement Y 6).
Rat her, said provision is sinply evidence to be considered in the

context of irreparable harm

a. Reasonabl e Likelihood of Success on the Merits

Since the Court has di scovered no reason to concl ude t hat
the Non-Conpete Agreenent is wunenforceable, the renaining
consi derati on surroundi ng t he agreenent i s whether or not Plaintiff
is reasonably likely to succeed on the nmerits of its claim

Defendants in this matter have failed to provide any
affidavits or other evidence which would support their claimthat
Plaintiff is in breach, or that Defendants have been rel eased from
t he non-conpete restrictions. Further, the unanbi guous | anguage of

t he Non- Conpet e Agreenent and the Mutual Conprom se and Settl enment

- 13 -



Agreenent, when read together clearly support the concl usion that
Def endants are prohibited from engaging in the cable program ng,
but not broadcast, business for a period of two (2) years. (See
Non- Conpete Agreenment Y 1(a); see also Settlenent Agreenent
3.8(d); Aff. of Funston ¥ 6). Mreover, Plaintiff has submtted a
sworn affidavit with supporting docunentation evidencing the fact
that Tel Anerica did not breach the ternms of the Non-Conpete
Agreenment or the respective underlying agreenents, that it never
inproperly solicited enploynment from any AMN enpl oyee, and that
Def endants have not been released from the non-conpetition

restriction. (See Aff. of Funston Y 1-12; see also Aff.

Vi ni conbe) .

As Def endants have provi ded no evidence to the contrary,
and admt to engaging in conpetition in Col orado and Loui si ana (see
Def. s Mot. to Dismss at 8), the Court finds that it is reasonably

likely that Plaintiff wll succeed on the nerits.

b. Irreparable Harm

Al though Plaintiff may succeed on the nerits, Plaintiff
nmust al so make “a ‘cl ear showi ng of inmedi ate irreparable injury.’

" See Arnmstrong, 1997 W. 793041, at *15 (citing Canpbell Soup Co.

v. ConAgra, lInc., 977 F.2d 86, 91-92 (3d Cr. 1992)). Wiile a

cl ai m based upon a sinple econom c |oss of business would fail to

meet this difficult standard, see Instant Air Freight, 882 F.2d at

801-02, Plaintiff in this matter also claim|oss of goodw Il and
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the disclosure of confidential information related to their
practices within the cable industry. (See Aff. of Funston | 7-8,
10) .

The Court IS nost per suaded by Tel Anrerica’s
confidentiality concerns. M. Gay, the fornmer President of
Tel Arerica, is now conpeting directly with Tel Anerica through AW
in the cable program market. (See Aff. of Funston { 10). As
Plaintiff explains, M. Gay through his previous position is in
possession of “information regarding its business relationships
wth . . . cable systemoperators and advertisi ng agenci es” which
iscritical to Tel Anerica’ s business. (See Aff. Funston § 8). The
Court finds that the existence of such condition is highly likely

to result in un-conpensabl e danage to Tel Anrerica. See Hanburger

Color Co., Inc., v. Landers-Seqgal Color Co., Inc., No. ClV.A 95-

1293, 1995 W. 447484, at *2-3 (E.D. Pa. June 29, 1995) (finding
irreparable injury when distributor through his position knew the

identity of custoners, and prices charged); see also Star Datacom

Inc. v. Herbert J. Mirrision & Assoc., No. C V. A 88-5438, 1998 W

98459 (E.D. Pa. Aug. 23, 1989) (finding that “it is extrenely
difficult to determne to what extent [defendants] are using the
confidential lists in their possession, the potential harm to
[plaintiff] is irreparable”).

Joseph Gray, as the forner Tel America president, and AWN

are nost certainly in possession of information concerning the



busi ness practices of Tel Arerica. (See Aff. of Funston § 8-9).
Such informati on woul d not have been avail abl e to Defendants, but
for their prior relationship wth Tel Anerica. Although Def endants,
assert that such injury can be conpensated through noney danages,
the Court disagrees. Inreality, ajury would have great difficult
assessi ng the damage that the use of said information woul d cause,
beyond that of an imediate |oss of business. As Plaintiff
explains, the disclosure or use of this information will affect
Tel Arerica’s future relationships with advertisers. (See Aff.
Funston f 9). Clearly, the calculation of such future injury,
woul d be an inpossible task for a jury to determne. Further, it
woul d be next to inpossible to determne to what extent Gay and
AW used this confidential information to gain a business
advant age, versus business obtained via normal conpetitive
channels. Such a condition, only servers to further conplicate any

nmonetary determ nation of injury. See Hohe v. Casey, 868 F.2d 69,

73 (3d Cir. 1989) (“ ‘[Il]rreparable injury is suffered where
monetary damages are difficult to ascertain.” ") (citation
omtted). These factors, conbine with the fact that the Non-
Conpet e Agreenent explicitly states that damages are i nadequate and
that the parties agree to an injunctive renedy, weigh heavily in
favor of a finding of irreparable injury. (See Non-Conpete | 6).
As such, the Court finds that irreparable injury exists for the

pur poses of a prelimnary injunction.
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c. Harmto Non-Mwving Party and Public |Interest

The granting of this injunction certainty stands to cause
econom ¢ harmto Defendants as it requires the discontinuation of
busi ness and solicitation wthin the cable programng nmarket.
Nevert hel ess, such injury is mtigated by the fact that Defendants
are free to engage in the broadcast program ng markets w thout
restriction. (See Non-Conpete at 1(a) & (b); see also Pl.’ s Resp.
to Def.’s Mot. to Dismss at 7). As such, the potential harm
suffered by Defendants is little nore than that which existed prior
to the relationship between Tel Anerica, Gay, and AW

Further, the Court finds no reason in which to conclude
that the public interest would be harnmed by enforcing the Non-
Conpet e Agreenent. Federal and State case law is replete wth
cases upholding contracts with simlar terns and conditions.
Def endants have not shown any factors to mtigate this or tip the

bal ance of equities in their favor.

d. Rule 65(c) Security

In the context of a commercial case, the Third Crcuit
has stated that “a district court conmmts reversible error when it
fails to require the posting of a bond by the successful applicant

for a prelimnary injunction,” pursuant to Rule 65(c) of the



Federal Rules of Civil Procedure.\! See Instant Air Freight, 882

F.2d at 803-04. This requirenent nust be foll owed, even when the
bond creates a barrier to the granting of the injunction. 1d. at
804. Such a requirenent is necessary to mtigate the risk of
econom c harm from a prelimnary injunction in which the nopvant

ultimately fails to succeed on the nerits. See Hoxworth .

Bl i nder, Robinson & Co., Inc., 903 F.2d 186, 209-10 (1990).

As this matter is clearly comercial in nature, the
granting of a prelimnary injunctionin favor of Plaintiff requires
the posting of a Rule 65(c) bond. As neither party has adequately
evi denced t he anount of nonetary risk the Court should consider in
requiring such bond, the Court nust neke an independent
determ nati on. See Fed. R Cv. P. 65(c). As such, given the
comercial nature of this matter, the Court requires Plaintiff to
post a bond in the ambunt of $10,000 as security against an
i nproperly obtained prelimnary injunction.

An appropriate Order follows.

No restraining order or prelininary injunction shall issue

except upon the giving of security by the applicant, in such sumas the court
deens proper, for the paynment of costs and danmages as may be incurred or
suffered by any party who is found to have been wongly enjoined or
restrained. See Fed. R Cv. P. 65(c); see also Fed. R Cv. P. 65.1
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TELAMERI CA MEDI A | NCORPCORATED : ClVIL ACTION
V.
AWN TELEVI SI ON MARKETI NG et al. NO. 99-2572
ORDER
AND NOW this 215 day of Decenber, 1999, upon

consideration of Plaintiff’s Mtion for Prelimnary Injunction
(Docket No. 3), and Defendants’ response by way of Mdtion to
Di smiss (Docket Nos. 6 & 8), IT IS HEREBY ORDERED t hat :

(1) Defendants’ Mdtion to Dismss is DEN ED;

(2) Plaintiff’s Mtion for Prelimnary Injunction is
GRANTED. Pursuant to Federal Rule of Gvil Procedure 65,
Def endants Joseph G ay and AMN Television Marketing, are
tenporarily enjoined from breaching and violating the terns and
conditions of the Non-Conpetition and Confidentially Agreenent,
i ncl udi ng the non-conpetition covenants contained in Section 1(a),
t hrough July 29, 2000 or upon the resol ution of the above capti oned

matter; and



(3) The above described prelimnary injunction shall not
take effect until such time as Plaintiff posts security in the
amount of $10,000, pursuant to Federal Rule of Ci vil Procedure

65(c) and 65. 1.

BY THE COURT:

HERBERT J. HUTTON, J.



